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1. Introduction”

The European Parliament plays a considerable role in the legisiative process of the European Union." Parlia-
ment may amend and eventually veto most Council decisions. Despite its legidative role, Parliament is not
formally involved in the implementation process of common policies. In this process, and based on legidation
st by the Council and Parliament, the Commission decides on the way in which common policies have to be
executed by the member states. These policy decisions by the Commission are made conditional to the assis-
tance of supervisory committees and in some cases the agreement of the Council

Parliament has aways been interested in gaining afoothold in the implementation process (see Bradley,
1997; Haibach, 1997). Since the way lega acts are implemented is what matters in the end, not being involved
in this process might lead to a serious attenuation of the decision making ‘rights’ assigned to the Parliament,
particularly in the cooperation and codecision procedure. In addition, getting involved in the implementation
process will strengthen the role of Parliament in the Union. As Westlake puts it, the European Parliament pre-
fers, idedly, to seethe *...Commission exercising full and untrammeled executive powers, with the
Commission directly responsible and clearly accountable to the Parliament’ (Westlake, 1994: 71).

The reason why the European Parliament did not succeed, liesin the outcome of a‘power game' played
during the mid-eighties with three players involved: the European Commission, the Council and Parliament.
This game started in the wake of the Single European Act, when the long-standing practice of comitology—
that is, the review of Commission decisions by committees of national government officias, which decide
whether or not the Council needs to be involved in the decision making process—received the status of primary

community law. It reached atemporary peak on July 13, 1987, with the comitology decision of the Council, in
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‘Forschungsgesprach’ on creating countervailing institutions in Europe at the University of St. Gallen,
Switzerland, for their helpful comments. We thank Christian Koboldt (Dot Econ Ltd., London, United
Kingdom) for the computations of the strategic power index presented in Tables 1 and 2.
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which the Council established procedures for the exercise of implementation powers conferred on the Commis-
sion.? This decision officially established advisory committees, management committees and regulatory
committees, which are bodies of national government officials (mostly civil servants) who supervise the Com-
mission’s execution of legal acts. Whereasin the case of the advisory committee the Commission is relatively
unrestricted in its policy, the management and the regulatory committees can block a measure proposed by the
Commission. While not having decision making power of their own, the latter committees act as gatekeepers.
If they are in disagreement to the Commission’s position, the Council will take up the matter and may overrule
or just void the Commission’s decision.

According to some commentators, the comitology decision represents an example of an ingtitutiona roll-
back (Meng, 1988). There was a general feeling that the comitology decision has tilted the balance of power
between the Community and the member statestoo far in favor of the Council (and thereby to the member
states). Thisis evident in the fact that the Commission protested against this decision (see Ludlow, 1991: 106),
and Parliament brought a claim against the Council before the European Court of Justice, which failed (see
Docksey and Williams, 1994: 131-2).% Despite the fact that Parliament is not an official player in the comitol-
ogy game, it is still concerned with it. It adopted guidelines on comitology *...the gist of which is systematically
to propose amendments seeking to increase the Commission’'s autonomy and decrease the Council’ s blocking
powers (Westlake, 1994: 72).* As early as 1988, the Commission agreed *...to keep Parliament fully informed
of al proposals it submits to “comitology” committees (Westlake, 1994: 72).° In 1994 the Commission, the

Council and Parliament concluded a provisional agreement, the so-called modus vivendi.® According to this

Moser (1997), for more detailed analyses of the legidative procedures in the European Union.

Decision of the Council of July 13, 1987 (Official Journal of the European Union 1987: L 197/33).

See case 302/87, European Parliament v. Council of the European Communities, ECR 5615.

See Westlake (1994: 119) and Corbett, Jacobs and Shackleton (1995: 233-56).

Thisisthe so-called Delors-Plumb agreement, which is based on an exchange of |etters between the former
presidents of the Commission and Parliament.

Modus vivendi of December 20, 1994, between the European Parliament, the Council and the Commission
concerning the implementing measures for acts adopted in accordance with the procedure laid down in Ar-
ticle 189b of the EC Treaty. See Officia Journal 1995, C 43/40.
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agreement the Commission will send any draft proposa for an implementing act not only to the comitology
committee, but also to the appropriate committee of the European Parliament. The * Commission shall take ac-
count of as far as possible’ of the comments of Parliament’s committee.” Furthermore, the * ...Council shall
adopt a draft generad implementing act which has been referred to it ... only after informing the European Par-
liament, ... setting a reasonable time limit for obtaining its Opinion and, in the case of an unfavourable
Opinion, taking due account of the European Parliament’ s point of view without delay, in order to seek
a solution in the appropriate framework.’® A definitive solution was |eft to the 1996 Intergovernmental Confer-
ence.” However, at the Amsterdam summit, the member states did not agree on anew comitology procedure.
The draft Treaty of Amsterdam (1997) includes a declaration in which the member states call on the Commis-
sion to submit to the Council by the end of 1998 a proposal to amend the comitology decision of 1987. On 16
July 1998 the Commission submitted a Proposal for a Council Decision laying down the procedures for the
exercise of implementing powers conferred on the Commission with one of the main objectives of smplifying
these procedures and reducing the number of possible formulas.™® However, according to this proposal the
European Parliament till has no formal role in the implementation process. As Article 7 of the Commission
proposal makes clear, ‘[t]he European Parliament shall be informed of committee proceedings on aregular ba-
sis. To that end, it shall receive agendas for committee meetings, draft measures submitted to the committees
for the implementation of instruments adopted by the procedure provided for by Article 189b of the EC Treaty
[new Article 251, authors], and the results of voting. It shall aso be kept informed wherever the Commission
transmits to the Council measures or proposals for measures to be taken.’

In this paper we analyze the working properties of the different procedures laid down in the comitology de-
cision and show how these procedures affect the balance of power between the Council, the Commission and

Parliament. In addition, we focus on some alternative procedures in which the European Parliament plays a

Modus vivendi of 20 December 1994, Official Journal 1995, C43/40, no. 4 and 6.
Modus vivendi of 20 December 1994, Official Journal 1995, C43/40, no. 5.
®  Modus vivendi of 20 December 1994, Official Journal 1995, C43/40, no. 3.



role. In preparation to the 1996 Intergovernmental Conference, the variousinstitutional playersin the Union
have revealed their preferences concerning the direction of reform. Parliament, for instance, states that
‘[g]enera responsibility for implementing measures should be devolved to the Commission. The Council and
Parliament should be informed of the measures proposed and should each have the opportunity to reject the
Commission’s decision and to call either for new implementing measures or for full legidative procedures
(European Parliament, 1995a). This view has been supported by the Commission in areport on the proposed
treaty reforms (European Commission, 1996: 9). Based on the analysis in this paper we show how aternative
implementation procedures may strengthen the role of Parliament in the implementation process.

The paper is organized as follows. We first analyze the current decision making procedures, using a model
in which the Commission may select a policy that is subject to review by a committee of representatives of the
member states and the Council. The results for these procedures are summarized using the strategic power in-
dex, which we developed in another paper (Steunenberg et al, 1999). We then add two decision procedures in
which the Parliament is given some influence on the final outcome. The procedures are examined in terms of

the extent to which the Council, the Commission and Parliament may affect the final outcome.

2. Analyzing policymaking under different arrangements: general framework

To analyze the extent to which the Commission is bound to the Council in selecting different policy measures,

amodel with four types of players will be used:

() the members of the Council of the European Union,

(i) the members of the committee of state representatives, who are civil servants of the national admini-
strations of the member states. Depending on the policy field involved, more than one sector specialist
from the same member state can be appointed to these committees. Furthermore, changes in appoint-
ments to these committees occur relatively infrequently. So, in our view, itisa priori not clear that

committee members have preferences identical to those of the ministers in the Council;

10 gee Official Journal 1998, C 279/5.



(i)  the Commission, which will be regarded as a unitary actor, and
(iv) the members of the European Parliament (in our hypothetical procedures with parliamentary involve-
ment).
The implementation measures on which we focus have to be set within the framework of an existing lega act.
This act, in which the Council delegates policymaking power to the Commission conditional to one of the cur-
rent comitology procedures, reduces the options the Commission will take into account for policy proposals.
In this paper we assume that players decide on an issue that can be represented by a one-dimensiona space.
Their preferences can be represented by a utility function that defines single-peaked preferences, which have
two important properties. First, each player prefers one policy to al other possible palicies as the outcome of
the decision making process. This most preferred policy is represented by a player’ sideal point on the policy
dimension. Second, a player’s preference for alternative policies depends on their distance to his or her ideal
point. The farther away an dternative is from a player’ sidea point, the less preferred this alternative is.
Decisions are assumed to be made sequentially. The sequence is based on the existing procedures that
specify the order in which players are alowed to make a move. Players are assumed to have complete and per-
fect information. Complete information implies that the preferences of players, the structure of the game, and
the fact that players behave in arationa way are assumed to be common knowledge. Perfect information
means that each player exactly knows what has happened in the previous stages of the game. Two different
lines of research can be distinguished in regard to this choice. Thefirst line, which isfound in alarge number
of studies, explores the effects of information asymmetry on decision making (see, for instance, Matthews,
1989; Banks and Weingast, 1992). A second line examines the effects of different institutions on the outcomes
of decision making within a framework in which players are assumed to have complete and perfect informa-
tion. Naturally, a general model of decision making should incorporate both lines of research. Nevertheless, the
incorporation of information asymmetries will increase mathematical complexity and require a reduction of
institutional features. In face of this tradeoff, we prefer to maintain in the model the complex sequence of

moves, which characterizes the Union’s decision making process, and thus follow the second line of research.



Furthermore, we assume that none of the players prefersits decision to be overturned. This preference can
be viewed as imposing some cost on a proposal that is not the final outcome of the decision making process.
These costs are assumed to reduce the fina payoff to a player. All implementation games we consider in the
paper have a unique subgame-perfect Nash equilibrium, which we take to define the solution of a game.

Both the Council and the various committees have to make decisions by qualified majority. Under thisrule,
each voter may cast a specific number of votes, and a special majority is required to take a decision. Thisrule
may lead to a number of deadlocks in the decision making process depending on the role of a player in the de-
cision making process. We discuss first the consequences of qualified maority voting for decision making in
the Council. We then focus on a committee that may act as a gatekeeper.

Under most implementation procedures, the Council may reverse the Commission proposal by qualified
majority. Whether the Council is able to adopt an aternative policy depends on whether sufficient Council
members prefer the new policy to the Commission proposal. The critical member for the formation of a quali-
fied majority will be called the decisive Council member. However, depending on the location of the
Commission proposal on the policy dimension, two potentially decisive Council members can be identified. We
define L, as the rightmost decisive Council member, who finds to its left the ideal points of other Council
members whose vote shares congtitute the smallest qualified majority, including its own vote share. Similarly,
we define L, as the leftmost decisive Council member.

[Figure 1 about here]

Toillustrate the role of these members, and the extent to which the Council is able to change the Commis-
sion proposal, we assume for simplicity that the Council consists of only five members.™ The preferences for
these Council members are presented in Figure 1. L; denotes the most preferred outcome of Council member i,
and L;(x) stands for this member’ s point of indifference to the palicy x. If, for instance, atwo-thirds mgjority is

needed to approve a proposal, while Council members have equivalent vote shares, members 2 and 4 are the

' Our argument, however, holds for any number of Council members and any distribution of vote shares,



decisive Council members. So, if the initia proposal isfound to the right of L4, such as x in the figure, atwo-
thirds magjority strictly prefers an alternative proposal y = Lsto the initial proposal x. The aternative policy, y
= L3, isfound in the Council’ s qualified majority win set of X. This set is defined as all proposals that are
supported by a qualified majority against the current policy, X, and it includes al points up to the decisive
member’s point of indifference, L4(X)."? Consequently, if the Council can adopt a new proposal by qualified
majority, it will choose the dternative proposal y = Lz to the initial proposal x.

However, for intermediate values, i.e. L, £ X £ L, theinitial proposal divides the members of the Council.

Thisisillustrated by the Commission policy X' in the figure. Now, some members prefer a move to the left,
others to the right. But neither fraction is able to form the required qualified majority against the initial pro-
posal. In other words, the Council’s qualified majority win set is empty. The Council cannot adopt a new
proposal, so X' will be implemented.

Both examples show how the Council will choose under qualified majority voting. If all Council members
are alowed to propose amendments, the Council will adopt a proposal that is equivalent to the position of its
decisive member when its qualified majority win set is not empty.™® The policy, like x, will be amended to one
that is closer to most Council members. When its qualified mgjority win set is empty, the Council is not able to
form a qualified majority against the initial proposal. That case occurs when the initial proposal made by the
Commission is found between the Council’s two decisive members.* Those proposals that do not alow the
Council to adopt an alternative, are part of, what we will call, the Council’ s blocking set.

The committees of nationa government officias play a different role in the implementation procedures.

Those committees do not have the right to amend the Commission proposal. However, they act as a gate-

since in both instances decisive members can be identified.

For notational convenience, we define awin set as those points that are weakly preferred by the constituting
members to some reference point, in this case, the Commission policy x. We deviate from the usual defini-
tion of awin set asthe set of pointsthat is strictly preferred by a majority to areference point.

Formally, the Council’ s qualified mgjority win set is not empty when x> L, or X < L,. The Council will then
amend theinitial proposal to anew policy y =L, or y = L,, respectively.

¥ Formally, when L, £ X £ L..
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keeper, that is, they can decide whether or not the Commission proposal has to be submitted to the Council. In
fact, the committee can choose only between the initial proposa made by the Commission or the Council’s
policy. Its choice whether or not to ‘open its gates’, and to demand that the Commission submits its proposal
to the Council, depends on whether the committee can form a qualified maority in favor of either the Commis-
sion proposal or the Council’s palicy. For afurther analysis of the consequences of this power for the
committee’ s behavior, we refer to another paper (Steunenberg et al, 1996)." Important is that cases exist for
which the committee is not able to reach a decision. Depending on the specific implementation procedure that
is used, a divided committee may lead to either the implementation of the Commission policy or the submission

of this proposa to the Council. We turn to these procedures now.

3. Commission policies under the current implementation procedures

Based on the comitology decision, we distinguish three types of implementation procedures in this paper.
These procedures are the advisory committee procedure (procedure | according to the forma Council decision
on comitology), the management committee procedure (procedure 1), and the regulatory committee procedure
(procedure 111).°

In the advisory committee procedure, a committee gives its opinion on a draft measure of the Commission.
The Commission has to take this advice into account and is obliged to inform the committee about the way in

which it has affected its final policy choice. This procedure will not be analyzed further in this paper since it

> Briefly, we need to define two qualified majority win sets for this purpose. The first one is the committee’s
qualified majority win set to x, denoted as Qc(X), which contains all proposals that are supported by a
qudified majority of committee members against the initial proposal made by the Commission. Similarly,
we define the committee’ s qualified majority win set to the Council policy, y, denoted as Qc(y), which
contains all proposals that are supported by a qualified mgjority against the Council proposal. Based on
both win sets, three different cases may occur: (i) yT Qc(x) and x 1 Qc(y), which implies that a qualified
majority of committee members prefers the Council policy to the Commission proposal and thus decides to
openitsgates; (i) y T Qc(x) and xT Qc(y), which indicates that a qualified majority of committee mem-
bers prefers the Commission proposal and keeps the gates closed; and (i) y I Qc(X) and x I Qc(y), which
impliesthat a qualified majority of committee members does not prefer the Council policy or theinitial
Commission proposal. In other words, the committee is divided and cannot take a decision.

16 See Kapteyn and VerlL oren van Themaat (1990: 240-247) and Docksey and Williams (1994: 125-9) for a



does not grant any decision making power to other players than the Commission."’
The second type is the management committee procedure. In this procedure the committee has to decide by

1.8 If the com-

quaified mgjority whether or not the Commission proposal has to be submitted to the Counci
mittee agrees with the Commission proposal or remains divided, the Commission proposa will be
implemented. If the committee adopts a different view—which is called a * negative opinion’—the Commission
reports its proposa to the Council.*® The Council may only take a decision that deviates from the Commission
proposa by qualified majority. If the Council agrees with or does not respond to the proposal, the Commission
is alowed to implement its proposal .

The third procedure is the regulatory committee procedure. In this procedure, the Commission may only
implement its proposal when the committee presents a positive opinion, which is the main difference from the
management committee procedure. If the committee gives a negative opinion, or when the committee does not
reach a decision, the Commission has to submit its proposal to the Council. With regard to decision making in
the Council, two variants of this procedure can be distinguished. In both variants, the Council may amend the
Commission proposd by qualified mgjority. In variant (a), which we call the amendment procedure, the
Commission proposal will be adopted if the Council does not decide otherwise. A Council decision that devi-
ates from the Commission proposal has to be based on a qualified mgjority. In variant (b), which we label as
the veto procedure, the Council may also veto the Commission proposa by a simple majority. Thisvariant is

also known as the contrefilet procedure.

The main difference between the two variants of the regulatory committee procedure, viz., the amendment

more detailed discussion of these procedures. See also Westlake (1994: Appendix 3)

" 1n the recently submitted Commission proposal (Official Journal 1998, C279/5), the advisory procedure is
defined in Article 3, which isidentical to the procedure described in the 1987 comitology decision.

8 Asprovided for in Article 205(2) EC.

19 At this point two variants of the procedure can be distinguished which will not be discussed in this paper.
In variant (a) the Commission may implement the measure if it is being discussed by the Council. In variant
(b) thisis not possible, and the implementation of the measure has to be deferred for a specific period of
time. In the recently submitted Commission proposal (Official Journal 1998, C279/5), this procedure is de-
fined in Article 4, which drops variant (a).



and the veto procedure, is the voting procedure. In the amendment procedure, the Council can change the
Commission proposal only if aqualified mgjority prefers a different point, including the initid status quo. If
the Council failsto adopt a different view, the Commission proposa will be implemented. In the veto proce-
dure, the Council is able to reject the Commission proposal by a simple mgjority in favor of theinitial status
guo. In that case, the Council has to make a comparison between the status quo post and the status quo ante.
If the Council prefers the Commission proposal to the status quo ante, it will not use its veto power. %

The current implementation procedures can be modeled as sequential games in which the Commission
moves first. In these games, the Commission proposes a draft measure or new policy, which has to be consid-
ered by a committee in the second stage. This committee considers the Commission proposal, and it may
decide by qualified magjority whether or not to support the Commission. When it disagrees with the Commis-
sion, or, depending on the procedure involved, when it cannot form an opinion on the proposal, the
Commission has to submit the proposa to the Council. The Council, in the last stage of the game, may decide
to rgject the proposal by simple mgjority (veto version of the regulatory committee procedure), or propose
amendments to the proposal by qudified mgjority (management committee procedure and the amendment ver-
sion of the regulatory committee procedure). Knowing the responses of the other players, the Commission
selectsits best policy such that it does not trigger Council involvement. The Commission’s choice and the cor-
responding equilibrium outcome are analyzed in Steunenberg, Koboldt, and Schmidtchen (1996, 1997). They
show that the outcomes for these procedures may vary depending on the preferences of the players and the lo-

cation of the status quo ante.

4. Strategic power under the current implementation procedures

To assess the digtribution of power between the various players in the European Union, we will use the strate-

% 1N the recently submitted Commission proposal (Official Journal 1998, C279/5) both variants are dropped.
Article 5, defining the regulatory procedure, now states: *If the measures envisaged are not in accordance
with the opinion of the Committee, or if no opinion is delivered, the Commission shall not adopt the meas-
ures envisaged. In that event, it may present a proposal relating to the measures to be taken in accordance
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gic power index. Thisindex, which is proposed in Steunenberg, Schmidtchen, and Koboldt (1999), is based on
the average distance between the outcomes from the application of a give procedure and a player’ sidea point
in each application. It presents an a priori measurement of power, since it indicates a player’ s prospects of
playing a game without knowing the specific preference constellation of al players. In addition, the index
measures power in absolute terms, since it relates the position of a player in agame to an external observer,
that is, somebody who does not have any decision making power and thus can be regarded as ‘ powerless . For

a specific player, a, the strategic power index is defined as

P=1-

A

=

with A as the mean distance for player a, and E as the mean distance for the external observer. Thisindex lies
in theinterva [0,1] and increases with the power of a player. The expected distance for a player that is * pow-

erful’ enough to dictate the outcome of a game under any preference configuration would be zero leading to a

corresponding value for the index of one. By contrast, if a player has a similar effect on the outcome of a game

asthe external observer (which, by definition, is‘ powerless’), the expected distance for this player is the same
as for the external observer leading to a corresponding vaue for the index of zero.

In order to calculate the mean distances between outcomes and the ideal points of the players under differ-
ent procedures, we make the following simplifying assumptions:

1. Thepossibleided points of the players and the possible status quo ante are equidistant on the policy di-
mension, and the minimal distance between two possible ideal pointsis the same for al preference
constellations;

2. Theideal points of al players aswell astheideal point of the external observer may but need not differ
from each other and may but need not differ from the status quo ante; and,

3. Wecdl acombination of a particular ideal point for each player and the status quo a ‘ state of the world'.

We assume, that all states of the world are equally probable.

with the Treaty’.

11



For each of these states of the world we have determined the equilibrium outcome. Based on the mean dis-
tances between these outcomes and the ideal points of each player, we then calculated the strategic power
index for afinite outcome space of eight possible outcomes, which are equidistant. Clearly, this does not re-
flect the diversity of policies that can be observed in reality. However, from an analytical perspective, this
outcome space is sufficient to capture the potential for different ideal policy choicesfor all players whilst pre-
serving a manageable number of simulation runs.** The Commission is treated as a unitary actor whereas the
Council is represented by the ‘typical’ (average) Council member.

[Table 1 about here]

The results of our simulations are presented in Table 1. The first three columns present the values for the
strategic power index for the Commission, the (typical) Council member, and the European Parliament. Since
Parliament does not participate in the current implementation procedures, it has a power score of zero. We
also calculated the average distance between the status quo ante and the outcome of a given procedure and de-
rived an ‘inertiaindex’ (see Steunenberg et al, 1999). Thisindex reveals the status quo bias of a procedure
and can be used as an indicator for a procedure’ s tendency to lead to deadlock. The index is presented in the
last column of Table 1.

The strategic power of aplayer does not only depend on the deadlock effect (which has the same sign for
al players), but aso on the relative strengths of the players in the game. When moving from one procedure to
another procedure two effects must be considered, namely a redistribution of power and a change of power the
direction of which is the same for al players.?? This leads to two important conclusions. First, a change of

power in the context of the strategic power index is not a zero-sum game. Second, a player’s power as meas-

1 Based on other and smaller numbers, we noted a clear convergence of the values for the index. Neverthe-
less, there might till exist some ‘bias’, which is aresult of the limited outcome space. However, since we
compare the index for different players over different procedures, which are al based on the same number
of different states of the world, this ‘bias’ will be the same for all players and procedures, and therefore
does not affect our conclusions. Put differently, the precise value of the strategic power index may change
marginally, but the ranking and the order of magnitude of the differences between the index values for dif-
ferent players will remain unaffected by an increase in the number of possible outcomes.
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ured by the strategic power index can shrink (increase) even if he gains (looses) power from a purely redis-
tributive perspective. That is the case when the (pure) redistributive effect and the level effect, as measured by
the inertiaindex, point into different directions, and the latter is stronger than the former.

From the indices presented in Table 1, we can draw the following implications. Firgt, the current three
comitology procedures convey a different amount of power to the Commission. The strategic power index is
largest in the management committee procedure and smallest in the regulatory committee veto procedure.
Given these results, the Commission prefers the management committee procedure the most and the veto ver-
sion of the regulatory committee procedure the least. The difference in Commission power between the
management procedure and the amendment version of the regulatory committee procedure results from the fact
that the management committee procedure allows the commission to select a proposa from alarger range of
policies than the regulatory committee procedure. Both procedures differ with respect to the consegquences of
an undecided committee. Whereas in the management committee procedure an undecided committee means
that it will keep its gates closed allowing the Commission to implement its proposal, a regulatory committee
must form a qualified majority in favor of the proposa to alow the Commission to continue with its plans.
The difference in Commission power between the veto version and the amendment version of the regulatory
committee procedure results from the fact that the Commission is restricted in the veto version by the possibil-
ity that the Council may veto the Commission proposal in favor of the status quo ante.

Second, the three procedures also convey a different amount of power to the Council. The strategic power
index islargest in the amendment version of the regulatory committee procedure and smalest in the manage-
ment procedure with no substantial difference to the veto version of the regulatory committee procedure. This
difference in Council power between the management procedure and the amendment version of the regulatory
committee procedure reflects the influence of the factors that drive Commission’s power in the opposite direc-

tion. The difference in Council power between the veto version and the amendment version results from the

% One might be reminded to the substitution effect and the income effect following a price change.
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fact, that the Council’ s veto leads to the status quo ante. It is the status quo bias of the veto version, which
explains that the power of both players decreases in comparison to the amendment version.

Third, the current comitology procedures convey more power to the Commission than to the Council. The
Commission is thus the most powerful player in the comitology game.”®

Finally, moving from the management procedure to the amendment version of the regulatory procedure in-
creases the power of Council members at the expense of the Commission. Here we have a pure redistribution
of power asindicated by the value of the inertiaindex. When moving to the regulatory procedure status quo
bias comes in as the inertiaindex shows. On the side of the Commission the redistributive effect is reinforced.
On the side of the Council members the redistributive effect is overcompensated leading to a reduction of
power in comparison to the amendment version. Although the veto procedure alows Council members to block
the Commission by simple mgjority, it does not mean that Council members gain power. This apparent para-
dox can thus be understood by focusing on the changes in the distribution as well as the overal level of power

in a game, which are well-captured by the strategic power index.

5. Alternative procedures with parliamentary involvement

As mentioned in the introduction, the European Parliament revealed a strong preference for becoming involved
in the implementation phase of legal acts. Asindicated in Table 1, Parliament is still a‘ powerless' player un-
der the current comitology procedures. More involvement can be arranged in many different ways. In this
paper we analyze two aternative procedures. In the first procedure Parliament serves as a gatekeeper for
Council review of Commission policies. In other words, Parliament takes over the role of the committee of na-

tiona officials as discussed in the preceding section. In this procedure, Parliament is allowed to make

% Our conclusion, based on an a priori measurement of power, is in accordance with the Commission’s ac-
tual power or influence as derived by Joerges and Neyer (1997: 279, 281, 289, 290). Based on expert
interviews and questionnaires, they find that the Commission plays a dominant role in the area monitored
by the Standing Committee for Foodstuff. Furthermore, note that in our analysis the power of the Council
is represented by the power of the ‘typica’ Council member. Calculating the power for the median member
does not change our conclusions, athough the median member has always more power than the ‘typica’
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decisions by simple mgjority. This procedure will be called the parliamentary gatekeeping procedure. In the
second alternative Parliament is assumed to have an absolute veto on Committee proposals, which is a variant
of the veto version of the regulatory committee procedure. Parliament and not the Council may now force the
Commission to implement the status quo ante. This procedure will be called the parliamentary contrefilet
procedure. Both procedures will be modeled as aternative policy games that may be played by these actorsin
the near future.

[Figure 2 about here]

In the game that is based on the proposed parliamentary gatekeeping procedure, Parliament substitutes for
the committee of representatives. This game runs as follows. In the first stage, the Commission selects a new
proposal, x, that will be submitted to Parliament. The Commission may also decide not to initiate a new pro-
posal and stick to the current state of affairs, or status quo, which is denoted as g. Parliament, as a gatekeeper,
has to decide whether or not it will accept this proposal, or open its gates and submit the Commission proposal
to the Council. In the last stage the Council decides by quaified majority whether it will amend the Commis-
sion policy. If the Council does, we will have a new and amended policy, y. If the Council decides not amend
the Commission proposal, the outcome will be x. The game tree for this game is given in Figure 2. Note that
the median member of Parliament is decisive concerning the opening of the gates and the submission of the
Commission proposd to the Council.

[Figure 3 about here]

Under the parliamentary contrefilet procedure, Parliament, rather than the Council, may veto the Commis-
sion proposa by simple mgjority. The game tree is given in Figure 3. This procedure is a variant of the
regulatory committee procedure: after the decision of the committee of representatives to open its gates, the
Council may decide by quaified majority whether the Commission proposd, x, will be amended. If itis

amended, Parliament can either accept the new Council policy, which is denoted as'y, or veto it in view of the

member.
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status quo ante. If there is no amendment, Parliament can either accept the Commission proposal, or issue a
veto. This procedure resembles the suggestion for reform made by the Committee on Ingtitutional Affairs of
Parliament. In its report on the functioning of the Treaty on European Union, the committee proposes an ar-
rangement in which ‘[tJhe Council and Parliament should be informed of the measures proposed and should
each have the opportunity to reject the Commission’s decision and to call either for new implementing meas-
ures or for full legidative procedures’ (European Parliament, 1995a). Both Parliament and the Council should

be able to affect the Commission proposal. The solutions for both games are given in the Appendix.

6. The balance of power under the new arrangements

The results of the alternative procedures can be assessed using the strategic power index as introduced in Sec-
tion 4. The results are presented in Table 2, which aso includes the current procedures. Again, the power
scores for the main actors are presented in the first three columns, while the inertiaindex is presented in the
last column of the table.

[Table 2 about here]

From the indicesin Table 2, the following implications can be drawn. Firgt, the position of the Parliament
improves by becoming involved in the implementation game, where the improvement from being a gatekeeper
under the parliamentary gatekeeping procedure is smaller than the improvement from having veto power (un-
der the parliamentary contrefilet procedure).

Second, the Commission remains the most powerful player, whereas the Parliament is at least as powerful
as the Council. Nevertheless, the procedures with parliamentary involvement imply a change in Commission
power. It is pertinent to compare Commission power in the management procedure with that in Parliamentary
gatekeeping and Parliamentary contrefilet. In the first case Commission’s power shrinks from 0.89 to 0.82.
Thisis dueto the fact, that the Parliament may open its gate with simple mgjority, whereas the management
committee has to disagree with a qualified mgjority. Consequently, Parliament may decide to submit the issue

to the Council, which will amend the Commission proposal, in cases where the committee otherwise would be
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indecisive and thus not able to submit to proposa to the Council or to block the Commission initiative. In the
second comparison Commission’s power shrinks more dramatically from 0.89 to 0.53. Thisis due to the fact
that in the case of the parliamentary contrefilet procedure, an additional player can veto the Commission pro-
posal and force the Commission to implement the status quo ante.

Third, the procedures with parliamentary involvement aso imply changesin Council power. Following the
comparisons used above for the Commission, it turns out, that the power of the Council increases with the in-
volvement of the Parliament. Thisis due to the fact that the power of the Commission is reduced. The
reduction of the power of the Commission corresponds with an increase of the power of the other players. Note
that change of power in the context of the strategic power index is not a zero-sum game.

Finaly, the possibility of aveto reduces the power of the Commission dramatically (the power of the
Commission power goes down to 0.27 for the current regulatory-veto procedure and to 0.53 for the parlia-
mentary contrefilet procedure). However, this reduction is less dramatic in the case where the number of
players increases (compare the regulatory-veto procedure with the parliamentary contrefilet procedure). The
Commission may then exploit the conflict of interest that arises among the different players, which prefer pol-
icy changesin different directions. Aslong as these players disagree on the direction of change and therefore
block amendments to the Commission proposal, the Commission can implement itsinitial proposal.** This ex-
planation is supported by the value of the respective inertiaindices, which is smaller for the parliamentary

contrefilet procedure compared to the regulatory-veto procedure.

7. Conclusion

Although advisory committees, management committees and regulatory committees have become an integral
part of the European ingtitutional structure there is surprisingly little research on their performance and their

influence on the balance of power. Using the tools of non-cooperative theory this paper analyses the working

% See Steunenberg (1996), for amore extensive analysis of the discretion of agents that is aresult of the
structure of the decision making process. His analysis indicates that the more lawmaking power is differen-
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properties of the implementation procedures that govern policymaking in the European Union. Based on these
insights, the power of the players is measured with the help of a concept that focuses on strategic power. Asit
turns out, not the Council but the Commission is the most powerful player in the comitology game. It remains
in this position even if European Parliament would get formally involved in the implementation process.

That is an interesting result for several reasons. Taking the Council as the principal and the Commission as
the agent, the agent is on average in a better position to impose its preferences on the policy to be implemented
than the principal. Obviously, the comitology procedures are not able to solve the problem virulent in al prin-
cipal-agent relationships, namely how to align the agents actions with the preferences of the principal .
Matters become even more dramatic, if the position of the Commission in European legidative decision mak-
ing is taken into account. Contrary to awidely held view, it is not the Council which holds most power, but it
is the Commission (see Steunenberg et al, 1999). It seems necessary to stress, that ‘more’ or ‘less’ power for
the Commission does not necessarily coincide with ‘better’ or ‘worse’ decision making procedures. The latter
judgment has to be kept for a normative analysis. For thiskind of analysis, one needs a hormative criterion to
judge the qudity of different procedures in terms of their outcomes. Such a criterion would have to acknowl-
edge that none of the ingtitutional players should be seen asan end in itself, but rather that all of them are
intended to serve the interest of the European citizens. Thus, the normative criterion would have to judge how
wel| the preferences of the European citizens are mirrored in the policies that are selected at the European
level. An answer to this question needs further institutional analysis.

The gtrategic power index, as calculated in this paper, refers to the ability of aplayer to make a difference
in the outcome of a policy game. This ability depends on the rules of the game, which describe the set of play-
ers, the sequence of moves and the set of available actions. Since the strategic power index captures genera

features behind decision making, it is of highly importance for constitutional decision making.

tiated and assigned to different players, the larger is the discretion of the agent.
% See dso Joerges and Neyer (1997: 290), who suggest that ‘[f]he whole argument turns the insights of the
principal-agent thesis on its head.’
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Congtitutional decision making consists of the design of rules, which govern the daily play of gamesin the
post-congtitutional stage of a society. What the framers of the rules need to know are the possible future
courses of actions under varying preferences. That is exactly the kind of information the strategic power index
provides. That is the reason, why we fedl that thisindex might become an indispensable tool in the upcoming

European congtitutional debate.
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Figure 1: Qualified majority voting in a five-member Council
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Figure 2. Gametreefor the parliamentary gatekeeping procedure
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Figure 3: Sequence of play for the parliamentary contrefilet procedure
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Table 1: Thedigribution of power for the current implementation procedures

strategic power index inertia index
actors: Commission Council European Parliament
(typica member) (externa observer)
procedures:
- management 0.89 0.06 0 0.00
- regulatory-amendment 0.740.16 0 0.00
- regulatory-veto 0.27 0.07 0 0.46

Table 2: Thedigtribution of power for the alter native implementation procedur es

strategic power index inertia index
actors: Commission Council European Parliament
(typica member)
alternative procedures:
- paliamentary gatekeeping  0.82 0.11 0.11 0.00
- parliamentary contrefilet 0.53 0.12 0.21 0.22
current procedures:
- management 0.89 0.06 0 0.00
- regulatory-amendment0.74  0.16 0 0.00
- regulatory-veto 0.27 0.07 0 0.46
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Appendix.  Structure and solutions to the discussed games

Parliamentary gatekeeping procedure

To solve this game, we proceed by backward induction. We begin with the last stage of the game and deter-
mine the last player’s best choice. Knowing that, we move to the second-to-last player and determine this
player’s optimal choice. In thisway we will work our way back through the game tree. In the last stage, the
Council will consider the Commission proposal and determine whether sufficient support exists to select a dif-
ferent and new Council policy that differs from the Commission proposal. The Commission proposal, x, forms
the status quo post that will be implemented if the Council does not respond, which occurs when it is found in
the Council’ s blocking set. Otherwise the Council will propose a policy that is equivalent to the most preferred
position of one of its decisive members.
In the second stage, Parliament has to determine whether or not it will accept the Commission proposal
given this response of the Council. Parliament keeps its gates closed when:
1. asimple mgjority of its members prefers the Commission proposal to the Council policy; or when
2. the Council cannot amend the Commission proposal and therefore will accept its proposal, that is, the
Commission proposal is found in the Council’s blocking set.
Knowing this response, the Commission selects its best proposal that satisfies one of these two conditions.
Such a proposal thus will be either preferred by a magjority in Parliament, or cannot be amended by the Coun-
cil, which implies that Parliament will not consider submission. It therefore forms the equilibrium outcome.
Formally, let L, be the rightmost decisive qualified majority member in the Council; L, is the leftmost quali-
fied majority member. In addition, let L, denote the median Council member. By definition, L, # L, # L,. The
median member of Parliament is denoted as E,,. For simplicity, we restrict our attention to the policy space

that is found to the right of the median Council member, that is, for x3 L, . Then, for the parliamentary gate-

keeping procedure, the equilibrium policy x is the Commission’s most preferred point in the interva Ly,

max{ L, En(L;)]. Similar results can be derived for symmetric cases that are found to the left of the median
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Council member.

Parliamentary contrefilet procedure

Applying again backward induction, the game can be solved as follows. In the last stage, Parliament decides
whether or not to use its veto right, that is, to veto either the amendment made by the Council or the Commis-
sion proposal. A veto-proof proposal, that is, a proposal that will not be vetoed, must be found in Parliament’s
win set to the status quo ante. In the third stage, the Council decides whether or not it will amend the Commis-
sion proposal given Parliament’ s response. The Council will only consider an amendment when it prefersto do
so and when the amended proposal is veto-proof. The Council will not consider an amendment when the
Commission proposal isfound in the Council’ s blocking set. Then, no qualified majority can be formed since
the Council members will be divided about amending the Commission proposal.

In the second stage the committee has to decide whether or not to keep its gates closed, i.e. to give a posi-
tive opinion on the Commission proposal. The committee will keep its gates closed when it (weakly) prefers
the Commission proposal, x, to either the Council’s policy, y, or the status quo ante, g.%° The committee dso
accepts the proposa when the Council cannot amend it and therefore will accept x, while Parliament does not
issue a veto.”” Knowing this response of the committee, the Commission selectsiits best proposal from the un-
ion of these sets, which does not lead to involvement of either Parliament or the Council.

Formally, let C, denote rightmost decisive qualified mgjority member of the committee; similarly, C; isthe

leftmost decisive qualified majority committee member. Assume, again, that x3 L,,. Then, for the parlia-

mentary contrefilet procedure, the equilibrium policy X is equivalent to a point, or the point in one of the

following intervals which the Commission prefers most:

% Note that if the Council decides to amend the Commission proposal, the amended policy will be either y =
L., forx>L;,ory=L,forx<L,.
" Formally, the Commission proposal will not be submitted to the Council when:
(i) xT QL) E [BL(¥) C We(q)] for q>Ls;
(i) xT Qc(g) E [Bu(x) C We(@)] for Li£Q £ Ly; or,
(i) xT Qc(Ly) E [BL(X) C We(q)] for g < L,.
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(1) forE, £q:

(@ andif £ L, :

(i)

(if)
(iii)
(iv)

[Ly.q] for C, <q and min{Em(q),Cr (q)} £L.;
min{Em(q),Cr (q)},q] for C. <q and min{Em(q),Cr (q)} >L;

max{ L, Em(q)},q] for C, £q£C, ;or,

max{ Lm,Em(q)},q(q)] for G >q;

(b) andif g>L,:

(i)

(if)
(iii)
(iv)

[Lm L] for C, <L, and min{Em(q),Cr (q)} £L,
min{Em(q),Cr q ,Lr] for C. <L, and min{ En(q).C. (q)} >L;

max{ L., E,(q)}, L] for G £L £C,;or,

T

max{Lm,E (q} ]forC,>L

(2 forE,>L,,q>L, and E,(q)>L

@ [max{Ly.C (a}.q] for G, <a;

(b) the status quo ante point q for C, Eq£C,; or,

© [a.C(a
(3) forE,>q:

)] for C >q;

(@ andif £ L, andE,(q)> L, :

(i)
(if)
(iii)

[ma{ L. (a) L] for G, <a
[CI,Lr] for C.3qand G £ L : or,

[q,C,(Lr)] for C > L, ;

(b) andif £ L, and E(q) £ L,:

(i)
(if)
(iii)

{L C(q ]forC<q\

E (q)] for C £q£C,;or,

q,max{ E.(a).C (q)}] for G >q.
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